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Foreclosure Guide

When a borrower stops making mortgage payments to the lender, the loan is in
“default.” The lender may then initiate a legal proceeding to sell the property to satisfy
the debt. This is called foreclosure, and each step of the procedure is subject to state
and federal law.

This booklet explains many of the terms, timelines and procedures involved in the
foreclosure process in Arizona, California and Nevada. However, borrowers, as well as
potential buyers and sellers of foreclosed properties, are encouraged to consult legal
counsel and a tax advisor. Foreclosure is a serious legal situation that can have a lasting
effect upon credit, taxes and many other personal matters.

We appreciate the oppoviunity to serve you.

Most matters pertaining directly to foreclosure are set out in detail by State Law. This information is a general guideline only, and consumers are urged to consult legal counsel
regarding their rights and responsibilities under state and federal law.

©2009 Lawyers Title Insurance Corporation. Content contained in this booklet cannot be edited or reproduced in any form without permission in writing from LTIC.
Information deemed reliable but not guaranteed. (01/09)
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Foreclosure in a Nutshell

A foreclosure begins when the lender on a piece of real property has not received a mortgage payment
within a specified amount of time (possibly 3-4 months). The lender will then take steps to recover the
money owed, and failing that, “take back” the property. The entire foreclosure process is specified by state
and federal law, so the exact timelines and steps required may differ from state to state.

Foreclosure Terms

Parties to the foreclosure process have their own terminology. It is helpful to remember:

Borrower = Trustor
Lender = Beneficiary
Trustee = Third party who will act upon instructions from the beneficiary. This is often a title company

or neutral party. Check your state for specific trustee requirements.

Other terms used to describe parts of the foreclosure process are included in the Glossary at the end of
this booklet.




Types of Foreclosure

Arizona, California and Nevada permit two types of foreclosure proceedings. This booklet mainly discusses
the non-judicial foreclosure because it is the most common. Non-judicial means that the process is
administered without court supervision, which greatly streamlines the foreclosure timeline while still
protecting the rights of the lender and the borrower.

Non-judicial foreclosures are enabled through the Deed of Trust, which contains a power of sale clause.
The Deed of Trust is signed by the borrower at the time the loan is given. The power of sale clause may
identify the trustee, plus the timeline and other terms of any foreclosure actions that might take place. The
lender must proceed according to the strict procedures and timeline of notifications and waiting periods,
then may take back the home and sell it to recoup the debt. By electing the non-judicial procedure, the
lender agrees that the sale of the home will completely fulfill all obligations of the debt.

Judicial foreclosure is a more complicated, expensive and time-consuming route toward the same end.
The lender files for foreclosure in court and then records a notice of the pending lawsuit (lis pendens). After
service of the lawsuit upon the parties named as defendants, those parties have an opportunity to answer.
There will be a trial and at the conclusion of the trial the judgment for foreclosure will be issued. Then the
judicial sale process begins. The auction proceeds are used to reduce the debt and pay off penalties, costs
and attorney fees, but in specific situations, the lender may also ask for a deficiency judgment against
the borrower, which means that if the auction did not cover the amount owed plus all the associated
costs, then the lender can pursue the borrower for the additional amount. Sometimes a judicial foreclosure
allows a right of redemption period in which the borrower is allowed to buy the property back from the
successful bidder, often up to one year following the sale (six months in Arizona). In Nevada, however,
there is no redemption period; after the auction, it is over.

Whether the lender chooses to foreclose under non-judicial or judicial proceedings, in most states it is an
“either-or"” situation in which only one action may be taken for the recovery of any debt or enforcement of
any right secured by a mortgage or other lien upon real estate.



Steps to a Foreclosure

Greatly simplified, the non-judicial foreclosure process consists of three general steps.

STEP ONE

First “Notice” is Filed (i.e., Notice of Default or Notice of Sale)

STEP TWO

Sale Date Set

STEP THREE

Sale or Auction is Held

Step One: If the lender does not receive loan payments as specified in the deed of trust, it may file a
document with the county recorder in which the property is located. The exact document varies by state,
but may be a Notice of Default (NOD) or Notice of Sale. The notice must then be mailed to all parties with
a recorded interest in the property (or with a recorded notice requiring said notice) via certified or registered
mail or both. The borrower is given a specified time frame in which to bring the loan current.

e Some real estate agents specialize in assisting borrowers at this stage of the transaction. A sale of the
property may be arranged through which the lender will receive the full amount owed on the loan and
the foreclosure does not proceed.

e Some lenders will also allow a “short sale” (see the Short Sales section of this booklet), where the
lender agrees to accept less than the full amount of the debt. Again, a sale of the property and receipt
by the lender of a pre-agreed amount will settle the loan and the foreclosure will not proceed.

Step Two: The lender or trustee sets a date of sale and notifies all the parties, including other lien holders,
and state and federal taxing agencies. The sale notice must be posted and published for a specified period
of time before the sale.

Step Three: The trustee’s sale or auction is held at the steps of the county courthouse, or other designated
public location in the county where the property is located. Bidders are generally required to submit
certified funds (cashier's check or money order) in the full amount that they are willing to bid (exception

in the State of Arizona where the winning bidder is required to submit a non-refundable deposit in the
amount of $10,000.00 with the remainder of funds due by 5:00 P.M. the next business day). Past due
taxes or other senior liens become the responsibility of the winning bidder. If the minimum bid is not met,
the property will revert back to the lender and becomes an REO (Real Estate Owned) and can then be
purchased directly from the lender.

Some agents specialize in selling these REO properties. They establish a relationship with the lender
providing an important service, which in turn can generate a consistently full pipeline of business for
the agent.



Foreclosure Timeline for Arizona

Non-Judicial

CALENDAR ACTION

Delinquency Period

Trustor (borrower) fails to make payments on a note secured by

(At Least 3 Months
Before Sale Date)

40-120 Days Deed of Trust. Several special notices may be sent to the borrower
by the lender (Beneficiary). Beneficiary requests the trustee to file
a Notice of Sale.

Day 1 Notice of Sale filed with county recorder. Copies mailed to

appropriate parties. Foreclosure process has begun.

4 \Weeks and 10 Days Before Sale

Notice of Sale published in adjudicated newspaper once a week
for 4 weeks.

After 3 months

Trustee sets sale date and time.

25 Days Before Sale

Notice of Sale must be sent to IRS, if applicable.

20 Days Before Sale

Notice of Sale posted at property and at county courthouse.

No Later Than 10 Days
Before Sale

Last publishing of Notice of Sale.

Day Before Sale

Last date for reinstatement.

Sale Date

Trustee’s Sale is held. Property is sold to the highest bidder.
Trustee’s deed is given to buyer. Sale can be postponed by
announcement at originally scheduled sale.

Matters pertaining directly to foreclosure are set forth in Title 12 and Title 33 of the Arizona Revised Statutes.
Information deemed reliable but not guaranteed.
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